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THE FAIR CREDIT REPORTING ACT: ISSUES AND POLICY OPTIONS

Introduction

The Fair Credit Reporting Act (FCRA) is a
federal statute' designed to promote accuracy and
fairness in credit reporting by regulating the
activities of Consumer Reporting Agencies
(CRAs),” those who furnish information to
CRAs, and those who use consumer reports.’

A consumer report is defined by the FCRA as
any written, oral, or other communication by a
CRA bearing on a consumer’s creditworthiness,
credit standing, credit capacity, character, general
reputation, personal characteristics, or mode of
living.*

These consumer reports, often called credit
reports,” can be issued to any eligible subscriber
of'a CRA for the purpose of establishing a
consumer’s eligibility for credit, insurance, rental
housing, and employment.” However,
information contained in credit reports is
increasingly being used to determine more than
whether a consumer meets certain eligibility
qualifications. Credit report information is also
being used to determine the pricing of the credit
or insurance as well as how much credit will be
given and under what terms.

For example, Table 1 lists the pricing structure
used by one lender for automobile purchase loans
based on the consumer’s level of
creditworthiness as measured by his or her credit
report.

*A credit report consists of four types of information.
First, the report lists identifying information, such as
name, last reported address, marital status, Social
Security number, date of birth, spouse’s name, number
of dependents, previous address, and employment
information. Second, the report lists the consumer’s
credit information, including credit account numbers,
creditor’s name, amount of last payment, credit limit,
and credit payment history of each account. Third, any
public record information, such as tax liens, court
judgments, and bankruptcies, is listed. Last, the report
notes inquiries and the names of any creditors that
have reviewed a copy of the consumer’s credit report.
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Table 1
Creditworthiness and Loan APR
CREDIT ANNUAL PERCENTAGE

RATING RATE
Excellent 4.50%

Good 5.39%
Average 6.29%

Fair 7.99%

Poor 13.95% to0 20.95%

Source: E-Loan (www.eloan.com) new car purchase
rates (36-month loan). Retrieved December 6,
2002.

AARP Public Policy Institute

The FCRA seeks to prevent dissemination of
incorrect, deceptive, or obsolete information
about a consumer while also protecting the
privacy of consumers by preventing disclosure of
credit reports to unauthorized persons or entities.
In addition, the FCRA allows consumers to
access their files held by CRAs and to amend
inaccurate information contained in these files.

This Issue Brief provides background on the
credit reporting industry and describes the role of
the FCRA in regulating the consumer credit
reporting industry. It also discusses a variety of
issues associated with the FCRA and potential
policy options to address these issues.

Background

FCRA Legislative History

The FCRA took effect on April 25, 1971, and
was substantially amended on September 30,
1996. The 1996 amendments were primarily the
result of continuing concerns about inaccuracies
in credit reports and problems reported by
consumers seeking to correct such inaccuracies.’®
The major changes to the FCRA included the
imposition of a 30-day deadline (with a
conditional 15-day extension) for CRAs to
reinvestigate information disputed by a
consumer,’ the inclusion of protections against
the reinsertion of information that had been
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removed,® and the establishment of standards of
accuracy for furnishers of information to the
CRAs.’

The Consumer Credit Reporting Industry

The consumer credit reporting industry is a $6
billion industry that provides information about
consumers to a wide variety of businesses.
Information on consumers is purchased by
lenders, credit sellers, insurance companies, and
landlords, and by employers seeking information
on prospective or current employees. Credit
information is widely used, and more than one
billion credit reports are sold each year in the
United States.'” One industry source notes that,
on average, a consumer’s credit is checked
anywhere from five to 10 times a month."’

The largest source of credit reports are the three
national CRAs'? that collectively maintain
approximately 570 million files on U.S.
consumers."’ Because the CRAs are competitors,
each collects its own data on an individual
consumer and maintains its own file on that
consumer. As a result, the contents of a
consumer’s file will likely vary among the three
bureaus.'*

In addition to selling credit reports, CRAs sell
prescreened lists to providers of credit and
insurance products. Prescreening involves CRAs’
creating a list of consumers who meet criteria
specified by purchasers of the list. For example,
credit card companies use prescreened lists to
identify and solicit consumers who qualify for
“pre-approved” offers of their credit card
product. According to industry sources, 3.5
billion prescreened offers were made in 2000
based on prescreening lists created by CRAs."
The FCRA allows consumers to opt out of such
offers.'®

The credit reporting industry is the most
extensive user of consumer data in the private
sector. According to industry sources, the
average consumer report contains 11 accounts
(seven credit card accounts and four loan
accounts),'” each of which is updated regularly.
As a result of the large amounts of data involved,
the credit reporting industry relies heavily on
computer automation, and information is
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transferred, sorted, stored, and retrieved
electronically. The use of computer technology
enables CRAs to receive information from a
number of sources and to capture data on
consumers throughout the United States.'®

To facilitate this automation, many creditors and
other furnishers of information to CRAs use a
standardized computer program to report data to
CRAs." Information provided to CRAs is usually
received monthly and downloaded into their
databases. New information often supersedes
earlier information provided by the same creditor
in the last download.”” CRAs are unlikely to
depart from the automated systems since such a
move would reduce the speed and efficiency of
the database and increase costs.”'

FCRA Issues

The widespread use of credit reports for an
increasing variety of purposes, and the large
amount of information processed by CRAs,
raises a number of issues regarding the FCRA’s
effectiveness.

Accuracy

One of the major goals of the FCRA is to
promote accuracy in credit reporting by requiring
CRAs to use reasonable procedures.*” Despite
FCRA protections, available data indicate that
assuring the accuracy of the information in credit
reports continues to be an issue.

Incorrect information is often included in
consumer credit reports. According to a 1993
report based on Federal Trade Commission
(FTC) complaint data, the most common type of
consumer complaint received was related to
credit reports, with the majority of the complaints
having to do with accuracy.” Despite the 1996
amendments, the FTC noted in 2002 that
complaints about credit reports are still one of the
most common consumer complaints the agency
receives, with the largest number of complaints
still relating to accuracy.”*

A 2000 study examining consumer credit reports

found that over half of the credit reports
examined contained errors.”” A 1998 study found
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that 70 percent of credit reports investigated
contained incorrect information.”® Of these
reports, 29 percent contained errors significant
enough to have serious adverse consequences for
the consumer’s credit, and 41 percent contained
personal identifying information that was either
incorrect or obsolete. In contrast, an unpublished
1992 study sponsored by industry sources found
that less than 1 percent of credit reports contained
errors significant enough to result in a consumer
being denied credit.”’

Another accuracy issue is that information
creditors provide to CRAs may be incomplete
and positive information may be missing.”® The
FCRA does not require creditors to report
account payment information to any CRA.
Instead, creditors are free to report to none, one,
two, or all three of the national CRAs. Variations
in information contained in credit reports based
on which CRA the credit report was drawn from
can result in wide variances in the apparent
creditworthiness of a consumer.”

Additionally, some companies intentionally
withhold positive credit information to prevent
the loss of customers to competitors.*” This
practice is particularly common in the subprime
lending market, where consumers pay higher fees
for access to credit.’’ As a result, the credit
reports of these consumers will not reflect
positive payment history, and the consumer will
be unable to access less costly products and
services. The Comptroller of the Currency
recently suggested that corrective legislation may
be necessary to require reporting of credit
information to CRAs to protect consumers from
such practices.*

Inaccuracies can also occur when a creditor sells
a delinquent account to a debt collector. Once the
original creditor sells the account to a debt
collector, the debt collector becomes the
furnisher of information on this account to the
CRAs. The main source of inaccuracy in this
case results from incorrect reporting of the date
of initial delinquency on the account. One
concern is that debt collectors may report the date
they purchased or received the account as the
date of initial delinquency, even though the
actual date of initial delinquency was likely much
earlier.” Because the FCRA stipulates that most
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negative information remains on a consumer
credit report for seven years from the date of
initial delinquency,** establishing this date is
important to consumers attempting to restore
their credit.

A further source of inaccurate information is the
mismerging of files that occurs when one
consumer’s credit information is mixed with
another consumer’s file. Mismerged file cases
occur when CRA computers do not match
consumer data to the correct consumer as
incoming data are sorted. This typically occurs
with consumers who have similar identifying
information such as a similar name or Social
Security number.

In one recent example, a consumer found that
negative information pertaining to another
consumer with the same first name and similar
Social Security number was repeatedly placed on
her credit report.”> Despite the consumers’ having
different dates of birth, different last names, and
different addresses, the computer matching
system routinely mismerged these files.*®

Another potential source of inaccuracy occurs
when CRA subscribers request information on
one consumer from a CRA database, and obtain
data on another consumer instead. This problem
occurs because the accuracy of the information
received from a CRA is inversely related to the
specificity of the identifying information used to
search the database.’” As a result, subscribers
who use less identifying information are more
likely to receive credit information unrelated to
the consumer about whom they are seeking credit
information.

For example, a subscriber who uses only name
and address information will likely receive more
matches (and consequently less accurate
information) than a subscriber who uses
additional identifiers (such as Social Security
number and date of birth). While the CRAs
require very specific identifying information
from consumers requesting their own files, this
standard does not apply to paying subscribers.*®
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Consumer Cost

Consumers are typically required to pay a fee to
obtain a copy of their credit report.”” The FCRA
allows CRAs to charge consumers a fee of up to
$9 (plus applicable state tax) for a copy of their
credit report.*’ Six states entitle consumers to free
credit reports annually, while other states cap the
cost of credit reports below the federally
mandated level (Table 2).

Table 2
Cost to Consumer for Credit Report
Disclosure
STATE FEE*
Colorado, Georgia,
Maryland, Free Annual Report
Massachusetts, New (2 per year in
Jersey, Vermont Georgia)
Maine, Minnesota $3.00
Connecticut $5.00
California $8.00
Montana $8.50
All Other States $9.00
Source: Equifax (www.equifax.com) Retrieved January
16, 2003.
* Fees do not include applicable state taxes
AARP Public Policy Institute

Because most consumers have separate files at all
three national CRAs, consumers need to purchase
their credit report from all of them to ensure that
their credit reports are accurate. In addition, if
consumers want to see their credit score,” they
may be required to pay an additional fee for this
disclosure.”!

For consumers seeking to monitor their credit
regularly, some of the CRAs offer credit-
monitoring services that allow frequent access to
the consumer’s credit report and notification of
any significant changes to that credit report (for
example, a new account opened or negative

* Credit scores are numbers calculated to measure the
risk of delinquency or default posed by a consumer
seeking credit. They are used by potential lenders to
provide an instant summary of information contained
in the consumer’s credit report and to rank consumers
to determine whether a consumer qualifies for a loan,
how much the consumer will be lent, and at what rate.
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information reported). However, these services
require access to a computer and may not be

42
affordable to all consumers.

Identity Theft

An issue that has received a great deal of
discussion recently is the role of the FCRA in
preventing identity theft and assisting victims of
this crime. Older persons can be an appealing
target for such thefts because they typically have
significant available credit to draw on and can be
victimized by family members or caregivers who
have access to their personal information.*
Often, the identity theft results in an individual’s
personal information being used to open
fraudulent accounts based on the unknowing
victim’s credit report information.

Some consumer groups argue that CRAs make
identity theft easier by furnishing consumer
credit reports to subscribers based on identifying
information that is less comprehensive than that
demanded of consumers seeking their own
reports.** Also, consumer groups suggest that
CRAs could help to reduce identity theft by
focusing on the appearance of non-matching
address information in a credit report, because
this non-matching address is a major indicator of
possible identity theft.*’

Victims often report difficulty in preventing their
credit reports from continuing to be used to
obtain fraudulent accounts after the identity theft
has been discovered.*® To remedy this situation,
CRAs have developed a standardized security
alert notification system designed to notify any
subscribers requesting a consumer’s credit report
that fraudulent activity has been reported.”’
Despite this, one study found that almost half of
identity theft victims (46%) reported the
reoccurrence of financial fraud after they had
notified CRAs of the identity theft and placed a
security alert notification on their credit report.*®

Dispute Resolution

FTC complaint data show that consumers
experience difficulties in correcting information
they dispute.”” One concern is that reinvestigation
procedures used by CRAs are inadequate due to
quotas imposed on CRA staff charged with
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investigating consumer complaints. For example,
one CRA requires its staff to complete nine
consumer complaint investigations per hour.>

Another issue is the reappearance of incorrect
information previously deleted from a
consumer’s credit report. This problem is of
particular concern for victims of identity theft
attempting to clear their credit reports of
fraudulent information.”' Often this is the result
of a creditor with uncorrected files sending new
computer data files that supercede changes made
previously to a consumer’s credit report by the
CRA.”

In addition, victims of identity theft have
reported difficulty in removing fraudulent items
from their credit reports after the identity theft
has been discovered. Identity theft victims report
that this process is time-consuming; it can take
years to completely remove the incorrect
information from the consumer’s credit report.>

FCRA State Preemption

A key FCRA issue involves the preemption of
some aspects of existing state credit reporting
laws.”* Most states have laws relating to credit
reporting, and generally the FCRA does not
preempt state laws that provide greater consumer
protections. However, the FCRA does preempt
states from enacting more extensive protections
with regard to the use of credit reports to
prescreen consumers, the duties of persons who
take adverse action against a consumer based on
information contained in a credit report, and how
companies share customer information with their
corporate affiliates.”

Certain state credit reporting laws are exempted
from these preemptions, provided they were in
effect before September 30, 1996.°° This
exemption includes laws relating to the time by
which a CRA must take action during a consumer
dispute, information contained in credit reports,
and responsibilities of furnishers of information
to CRAs.”” In addition, Vermont state law
regarding information-sharing among affiliates is
exempted.”™

FULFILLMENT NUMBER D17818

Preemption of state laws was intended to be a
temporary measure.” Under the FCRA, any state
law enacted after January 1, 2004, that
supplements the FCRA™ and affords greater
protections to consumers will not be preempted.”

The financial services industry is particularly
concerned about removal of the FCRA federal
preemption barring all states except Vermont
from placing requirements on businesses that
share customer information with their corporate
affiliates.®’ At the same time, consumer
advocates are seeking to increase consumers’
ability to keep their financial information private.
Currently, sharing data about a customer’s
account among affiliates is permitted without the
consumer having an opportunity to opt out.
Should the state preemptions expire on January 1,
2004, as required under the FCRA, states would
be allowed to enact legislation governing the
sharing of such information.

FCRA Statute of Limitations

An issue that has received much recent attention
involves the two-year statute of limitations
provided by the FCRA.® This is the result of a
2001 Supreme Court decision involving an
identity theft victim’s suit against a CRA for
failing to take reasonable steps to ensure the
CRA was issuing a credit report for the right
person. The court ruled that the two-year statute
of limitations begins at the time the liability
occurs rather than from the time of discovery by
a consumer.*

The court’s ruling is a major concern for identity
theft victims since, according to one study, it
took an average of 14 months for victims to learn
of the theft and subsequent damage to their credit
reports.** As a result, consumers who do not
learn of problems in their credit reports quickly
may have no legal recourse against a CRA.

* While only the preemption provisions are scheduled
to expire, some reports have stated incorrectly that the
entire FCRA will expire January 1, 2004.
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Policy Options

A number of policy options have been proposed
to address the FCRA issues discussed above,
including:

» Provide stronger enforcement of rules
requiring the date of initial delinquency to be
reported correctly by debt collectors. The
FCRA requires furnishers to verify the
accuracy of the date reported when challenged
by a consumer.®® This proposal is intended to
prevent the reporting of negative information
beyond the time limits provided by the FCRA.

= Require subscribers who purchase credit
reports from CRAs to provide the same
standard of identification to retrieve a
consumer’s credit report as is required of
consumers seeking their own credit report.
Because CRAs have procedures in place for
consumer access, these same procedures can
be applied to subscribers requesting credit
reports.

= Require CRAs to provide consumers with at
least one annual free credit report a year to
make it easier and less expensive for
consumers to monitor their credit reports. Six
states provide for consumers to receive free
credit reports (see Table 2), and federal
legislation has been proposed to allow
consumers in all states to receive at least one
free annual credit report.®

= Allow consumers to place a security freeze on
their credit report. Consumers would be issued
a password to prevent their credit report from
being accessed without their express
authorization. California recently enacted such
a provision.”” This procedure slows down the
process for retrieving a consumer’s credit
report because the consumer must first contact
the CRAs and give permission for the release
of his or her credit report to the specified
individual or business, thereby providing an
extra check to prevent fraud.

= Require CRAs to permanently block fraudulent

accounts on the credit reports of identity theft
victims. Such blocking is required under
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California law® and has been proposed under
federal legislation.”” This requires CRAS to
correctly identify that the account is fraudulent
despite the fact that the account may have been
sold to a debt collector and been reported as a
separate account.

= Require the FTC to monitor how effectively
consumer disputes with CRAs are resolved.
The FTC has suggested creating a complaint
referral system so consumers contacting the
FTC with a complaint against a CRA could
have the FTC forward the complaint to the
CRA for resolution.” This referral system
would allow the FTC to analyze patterns of
complaints and monitor potential problems in
the processes and procedures used by CRAs to
resolve disputes.”’

= Allow the state preemptions to expire as
originally intended under the FCRA unless
federal legislation providing greater consumer
protections can be enacted. The sunset of state
preemptions would create an incentive to
address current gaps in federal privacy
protections, particularly with regard to data-
sharing among affiliated companies, while
providing a uniform standard that would limit
the compliance costs of CRAs and other
businesses.”

» Change the statute of limitations to allow
consumers more time to discover potential
problems in their credit reports. Federal
legislation has been proposed to extend the
statute of limitations.”> Changing it to two
years from the time the violation is discovered,
or should have been discovered by the exercise
of due diligence by the consumer, would give
consumers a longer time frame to act.

Summary

The FCRA provides consumers with important
safeguards concerning the accuracy and privacy
of information contained in credit reports.
However, the widespread and increasingly varied
use of credit report data, and the dangers posed to
both consumers and businesses from the
emergence and spread of identity crimes, argues
strongly for updating and strengthening the Act.
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Further, recent experience indicates that the
effectiveness of the FCRA can be improved by
including provisions to increase the accuracy of
consumer reports, improve the dispute resolution
process, prevent identity theft, and assist the
victims of such crimes in restoring their credit
reports.
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